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| concur in the result reached by the majority
that the defendant's confession was not adm ssi ble and t hat

the case be renanded for retrial

| wite separately because, in ny view, further

anal ysis of the Rule 5(a) issue is necessary.

| agree that violation of Rule 5(a) of the
Tennessee Rules of Crimnal Procedure does not require the
exclusion of a confession in every case. However, even
t hough the majority recogni zes that incarceration is
i nherently coercive and custodial interrogation is often

utilized to induce confessions, it apparently gave little



effect to that factor in its exam nation of the "totality of

the circunstances” in this case.

The assessnent of the inpact of a blatant
violation of Rule 5(a) is aided by an exam nation of the
hi story and purpose of the rule. Before the adoption of Rule
5(a), a section of Tennessee Code Annotated required that
persons arrested by "private persons” be taken before a
magi strate or an officer "w thout unnecessary delay.” Wile
no simlar provision existed for arrests by police officers,
anot her section provided that "[n]o person can be commtted
to prison for any crimnal matter, until exam nation thereof

be first had before sone magistrate.” Wnn v. State, 181

S.W2d 332, 334 (Tenn. 1944)(quoting Tenn. Code Ann. 88§
11544, 11515 (1932)). The purpose of these statutes was to
assure the vitality of the presunption of innocence. Thus,
one arrested by a citizen or officer without the intervention
of a neutral determ nation of probable cause was required to
be taken pronptly before a magistrate. The magistrate's
role, then as now, was to assure that constitutional rights
were protected. Anong those rights were the presunption of

i nnocence, the right to bail, the right to counsel, and the

right to be free fromself-incrimnation



Conf essi ons gi ven during warrantl ess,
unsaf eguarded periods of pretrial incarceration were suspect
because they were given at a tine when a presunptively
i nnocent accused was being held illegally wthout the benefit
of constitutional protections. Thus, in order to determ ne
the adm ssibility of these confessions, the courts focused on
t he circunstances of confinenent and the treatnment of the
accused during confinenent. In a 1943 unpublished deci sion,
this Court excluded a confession made during a warrantless,
custodial interrogation which was descri bed as a "conti nuous

grilling." See Wnn v. State, 181 S.W2d at 333. However,

that decision was clarified by the Court the next year in

Wnn v. State. There, the Court declined to excl ude

confessions made during a 72 hour warrantl| ess detention
finding no proof "of any m streatnent of defendant." 1d. at
334. Thus, the Court held that it was not the fact of a
warrantl ess detention that yielded the confession

i nadm ssi ble but rather "the treatnent . . . during

detention.” |d.; see also, McGhee v. State, 189 S.W2d 826,

828 (Tenn. 1945).

This general totality approach was al so advanced
after the passage of Rule 5(a) in a decision of the Court of
Crimnal Appeals relied upon by the majority. 1In State v.

Readus, 764 S.W2d 770 (Tenn. Crim App. 1988), cert. denied,




(Tenn. 1989), the trial court excluded a confession nade
during a brief period of delay in which the accused was held
without a warrant.* The Court of Criminal Appeals reversed
and held that "if the totality of the surrounding
circunstances indicates that a confession was voluntarily
given, it shall not be excluded from evidence sol ely because
of delay in carrying the confessor before a magistrate.” 1d.

at 774.

The facts which pronpted the Readus decision are
strikingly different fromthose in the case at bar. Readus
was indicted for raping a young girl on her way to school.
Wthin an hour of the rape, he was arrested w thout a
warrant. He was taken to the hospital for the performance of
tests. After being explained his Mranda rights, he chose to
tal k and excul pated hinself. Wthin nonments, however, Readus
told the detective, "I need sone help. . . .l need to talk
about it." Less than two hours after the arrest, Readus
confessed. A taped confession was given two hours |ater.
Readus was taken before a magi strate approxi mately ei ght

hours after his warrantl ess arrest. The Court of Crim nal

'n Readus, the trial court reasoned that the passage of Rule 5(a)
wi thout a conplenentary statute simlar to 18 U S.C. 8§ 3501(c) (clarifying
that delay does not |:1 it invalidate a confession) resulted in an adoption
of the so-called McNabb-Mallory rule in Tennessee. | n MNabb and Mallory,
the United States Supreme Court held that confessions produced during
peri ods of unnecessary del ay between confinenent and appearance nust be
excl uded regardl ess of voluntariness. Mllory v. United States, 354 U. S
449 (1957); McNabb v. United Sates, 318 U S. 332 (1943).




Appeal s noted that "a violation of Rule 5(a) could result in
t he suppression of a confession, if the violation was a

factor in its involuntariness," but concluded that the del ay
of eight hours in the case was not unnecessary, nor was the
confession, initiated by Readus, involuntary. |d. at 772.
The hol ding in Readus was that voluntariness is the critical
standard under Rule 5(a) for determining the admssibility of
conf essi ons obtained during the violation of that rule, and

the coercive nature of extended incarceration is a

significant factor in determ ning voluntariness. |1d. at 774.

Because pretrial incarceration is inherently
coercive and confessions given during periods in which a
defendant is being held in violation of Rule 5(a) are
i nherently suspect, the procedure for determ ning whether a
confession was voluntary is of critical inportance. |If the
chal | enged confession was gi ven whil e the defendant was bei ng
held in violation of Rule 5(a), the burden is on the State to
prove that it was voluntarily nmade under the totality of

ci rcunst ances of the case. See generally, State v. Hall, 465

N.W2d 150 (Neb. 1991); State v. Smith, 725 P.2d 894 (Or.

1986); DeConigh v. State, 433 So.2d 501 (Fla. 1983). In

addition to the factors generally relevant to a determ nation
of voluntariness, the proof nust address the inherently

coercive effect of custodial interrogation, which increases



substantially with each additional hour of isolated custody.
For the confession to be adm ssible, the totality of the

ci rcunst ances mnust include evidence of sone fact or

ci rcunstance which would tend to neutralize or overcone the

coercive effect of prolonged incarceration.

Since the proof in this case does not include
evi dence of any factor or circunstance which would tend to
neutralize or overcone the coercive effect of incarceration
in violation of Rule 5(a), |I would hold that the confession

shoul d have been suppressed on that ground al so.

Rei d, J.

CONCUR:

VWhite, J.



